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AFFIDAVIT OF MORRIS HIRSCHHORN IN SUPPORT OF NEW TRIAL. 


A wview of the facts in this casa raves Is that the 
involved truok on February 4, 1971, was proceeding at a lawful 
rate of speed (20 to 25 miles per hour) upon a highway covered 
with some snow and ice and when the driver braked for a change 

iio^t, the truck skidded out of control, struck a center island) 
curb (approximately 9" high), jumped it, the ceb chassis door 
, next to the plaintiff passenger (David Lane) popped open and 
thereafter the truck started to and did roAl over and the plain- 
i tiff was partially ejected, thereby sustaining serious and pemeneit 
I crippling injuries. 

The written question to the Court by the jurors, at the 
! end of the trial (Court Inhibit 2), will be shown to be ambiguous, 
basically misconceived and mistaken not only on the law as given 
in the Court's charge through its instructions, but upon the 
, facts as well. The question read as follows * 

"Did anyone testify why safety non burst 
locks were not used on trucks in 1967 

t 

(June 2)7" 


The answer in response was that uo one testified 'why' 
locks were not used and it thereafter became obvious by the 
^jury's verdict, that the burden of furnishing such an explanation 
■ust have been placed upon the shoulders of plaintiff, David Lane, j 

U low would the plaintiff know the internal affairs of 
ral Motors, as to why it did not install, non burst locks in 
^.96 7, whereas probative testimony revealed auto manufacturers had i 
Installed them in peeeemgev cars and they had been in use 
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or some year* prior to that tin*? Tha only ona who would know 
hat aaawar waa Qonaral Motor* itself and it did not fumiah *-ny 
rplasotlon whataoowarl Zf it waa anyone'a burden to explain the 
shy', it waa defendant General Motors, not the plaintiff and we 
now can see how the jury went off on a tangential matter, mls- 

applying, aisoonatruing and mistaking the m e an ing and intent of 

j * 

j the Court's charge, to the adverse interest of the plaintiffs. 

Zn this respect, it is to be recalled that there was 

i 

| uncontradicted testimony that safety non burst locks were in faot 
! used before 1967 on competitors' > trucks and yet the jurors asked 
| whether there was any testimony *why' they were not used in 1967 
; trucks (not restricting their inquiry to General Motors). The 
question is ambiguous and mistaken on its face. One can see at 
j r. 972 of the trial record the basic error the jury was making 
| whan reference was made to a 1963 Dodge truck and that Chrysler 
products definitely had the safety non burst look installed on 

I 

their trucks. As one of plaintiff's expert witnesses stated in 
ithat regard* 

"I have a 1962 Ford, Ford 250 (truck) 

j 

and it has anti burst look in it ... 

The Chryftler product had a 1963 Dodge 

I 

j 

truck...thet vehicle also had an anti 
burst latah...but 1963 Chrysler products 

i 

definitely had it.” 
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If that portion of the testimony were not so, end in 

• • i 

fact if General Motors had not used the safety non burst lock in 
|any of its trucks, let alone its passenger oars prior to 1967, 
Seneral Motors would have made absolutely sure to have presented 
testimony to that effect in the defendant's case, which it did 
not do. 

In addition. General Motors own engineer indicated that 

‘I 

lafety non burst locks were used on General Motors passenger cars 

I I 

iprior to 1965, but didn't know about trucks. 

{ 

Therefore, how could the jurors have logically asked 

I 

'why* these locks were not used, when there was testimony in fact 
that they were used previously in the 'state of the art', unless 
they were seriously oonfused and in error on the evidence? 

With further reference to the jury's note (Court Inhibit 

- \ 

2), the jurors nay have then decided mistakenly that their duty 
| was to solve whether the trucking Industry had used safety non 

t 

! burst locks in 1967 and decided plaintiff did not prove it. This 
| was material error reflecting how the jury had been led astray 

I 

* because there was testimony in the trial record that competitors j 
| trucks (Ford and Chrysler) had these safety looks and even if they; 

didn't, forgot to apply and in any case failed to apply the Court'# 

! I 

' instructions and ooaments which equated safety locks for trucks 

i and passenger oars (see P. 661 of trial record) and oonoededly 
I I 

General Motors passenger oars had safety non-burst locks installed I 

since 1965 (P. 1512 of trial record). 


r 
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AFFIDAVIT OF MORRIS HIRSCHHORN IN SUPPORT OF NEW TRIAL 


y**kher, if the jury by its written question wee refer- 
| *ing solely to General Motors trucks, that too is erroneous and 
misdirected because it ii net an industry or corporation that can 
its s*- jo lards, or custom and praatioe when challenged in 
litigation, but a Court and jury. 

Another resoneble interpretation of the jury question 
land answer 'No', is that safety non burst looks were not used at 
jail by the trucking Industry in 1967 as the 'state of the art*, an 
,i®s°n»sot conclusion misleading the jurors on the lew to be epplie 
to the facts. Finally, was not the written jury note, asfciguous 
i*® i** fsos# somehow connected to the subsequent oral question of 
[the jury, as stated by the forelady after receiving the answer to 
is** written question dealing with safety non burst looks? The 


inquiry wasi 


"Your Honor, 1 wonder if we could speak 
with you privately about something we are 
trying to interpret, something you said an<" 
i* **Y bring the whole thing to a conclusion... 


| let, the jmrero newer propounded their question to the Court, so 
ns to properly interpret that which wee eonfeeing then, after 
the ooert requested that they write down thoir problon-s on iater- 
pretetlon ninon n Court ennnot see n jury in private end thin 
instruction the jurors Ailed to follow also. 

Taken together, both acts of inquiry by the Jury refloat 
beeie ml sta ke , miaoouoaptien end error on their pert, in sebetenoe 

i 

i pseoeAire end their disregarding the probative evidence to 
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oam» to a verdict vitheut Valid legal support, now calls Cor that 
verdict to ba sat aside. 

How do wo know whathar tha Court * s answer and enplane* 
tion to tha jury's qtastloi-s, sight not hate resolved tha eaaa 
1 adverse to althar of tha dafaadanta? 

X» noaaaatloa with tha door leak issue, tha Coart itself 
a onrsssst which is fa and at ». 891 of tha trial raoord, whoa 
Qaaaral Meters' oaanaal was conducting a weir disc oa 
tha subject of tha tastiaaoy of oaa of plaintiff's saports dealing 
with door lockst 

Tha Courti ..."Be will testify that there 
ware treoha that had this design which 

i 

apparently General Motors pet oa later...* 
and referring to the safety son burst look, the Court continued, 

"...that it ssnld have beau used oa a 
oar, passenger oar, it (safety non burst 
leek) would just as wall have been used 
on a tree*..." 

Again, the jury's note to the Court (Court Inhibit 2) oaf 
be canstrued, ewer and above the 'why' aspect, under tha plain 
^taing words, at least to show that tha jurors accepted 

***• ■•*bty non burst lock as the one that should haws been used by; 
General Motose to avoid plaintiffs injuries and yet because no ]■ 
ona explained 'why' this lock was not used oa trucks in 1967, 
the obvious conclusion by the verdict was that plaintiff did not 
sustain hla burden of proof. 
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After all, plaintiff's expect testified without contra¬ 
diction on the infety non burnt lock at P. 690 of the trial 
record as followsi 

■...it is my opinion that with this type 

I of door look, or any door look that oos* 

! 

pletely enoapeulates the striker plate, the 

door would not have come open as described,■ 

i 

I 

I 

*Mo Matter what happened to the rest of 
the door frees in this type of latch, it 
remains together. Any distortion, as seen 
in the other model, of the door or latch 
will open it very readily.* 

Stated another way, the jury may have accepted that por¬ 
tion of the plaintiffs' case that produced evidence to show if 
the safety non burst look had been used, the plaintiff would not 
have received the spinal oord injuries he did, because the door 
would not have popped openI Therefore, did not the jury reject 
the testimony of dsfendant General Motors' experts who concluded 
that any door latch would have opened under the circumstances of 
this case, particularly because General Motors conducted no tests 
on safety non burst locks to prove that this type of latch would 
give way, yet conducted extensive tests on a dissimilar chassis 

I through its independent expert? And, would it not be material 

II error for a jury to rely upon the opinion of an expert who had no 
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i experience nor did any tests on the safety non burst lock, if it 
did so raly thereon, to justify tha witness' conclusory opinion 

lock would have opened under facts and circumstances of 
I this case. i 

12 i 

To quote one of plaintiffs' experts, at P. 67< of the 
! trial record, when he was asked to explain the desiqn defect in 

i 

the door locking mechanism involved in this case, he answeredi 

i 

"The major defect as I see it, is that j 

i it separated the devices which were 

intended to keep the door latch engaged." 
i And, at P. <77 he stateds 

it i 

"•••the latch should have encapsulated 

ij t 

completely the striker so that it could 

N 

H ; 

not come apart without rendering the metal 
;i parts," 

*° evmmarise at this point, there was probative testimony 

to the effect that if a safety non burst lock had been used on the ' 
. , l 

Involved truck, the door would not have opened, plaintiff would 

110 * k** n peJftially ejected and he would not have received 

his paralysing Injuries. But, with the lock that was furnished 

i 

which was of a non safety, non burst type and without adequate 

j 

, and proper longitudinal restraints, the lock could and did oome 
epert, at a time when the 'state of the art' definitely included 

the availability of safety non burst looks in General Motors 

* j 

i p as s enger ears and in ooapetitors' trucks as well. Even General 
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Motors own engineer admitted st P. 1S29 of ths trial xaoord, that 
the olosar tha vartical rastrains to tha intsgratad unit, tha 
battar tha dasign and oonvarsaly, tha further away tha worsa. 

TO quotai 

i 

i 

Q. "And ona raason it is battar to make 
than as olasa as possibla to whara tha 

latch is, in geographical proximity, la 

l 

to make it sort of an intagratad system, I 

| is it not?" 

: 

A. "Corraot." 

I 

In this regard, it cannot bn danlad that tha safety non j 

I 

burst lock is Indsad a torn or piaca of safety equipment, as is 

I* , 

ij a safety bait for an occupant in a vehicle and whereas General 
|! Motors raised and prevailed upon tha Court to sand to tha jury 
tha issue of plaintiff'* failure to wear tha safety bait, to either j 
negate their damages or act in mitigation thereof, they did not 
see any need or duty to install a safety eon burst lock, although 
it was available and could have been used to obviate this accident. 

It is a major fact that General Motors offered no testi- 

| 

aony or proof whatsoever, to show that a safety non burst lock 
would have opened up, irrespective of tha so-called kinetic enargyj 
factor, under tha facts of this case, other than opinion based 
I upon speculation and surmise ti.a. no tests performed, no field 
|j reports, no surveys ware dona and no statistics available j* 


* * * 






AFFIDAVIT OF ROY L. REARDON IN OPPOSITION TO MOTION 

FOR NEW TRIAL. 


* * * 

Testimony of Jersey Central Personnel 

9. There were six occupants in the vehicle at 
the time of the accident, three in the cab, including LaM, 
and three in the man cab which was affixed to the chassis 
immediately to the rear of the driver's cab. All had pre¬ 
viously ridden in the vehicle and all testified as to its 
alleged instability, particularly in off-the-road use. 

Lane testified that the vehicle swayed on a very windy day 
(897); Mr. Baugher testified that the vehicle was cumber¬ 
some when it transversed a hole in off-the-road use (463)? 
Mr. Burlew testified that the vehicle swayed while going 
over a rough area (191); Mr. Greene testified that the 
vehicle rocked when it went over curbs (387); Mr. Xichols 
testified that the vehicle rocked when it transversed a 
small hole while on an upgrade in off-the-road use (479). 

In contrast to these specific instances of reported 
instability - instanc s which reason dictates would 
ordinarily subject vehicle occupants to a swaying or 
rocking sensation - Mr. Leighton testified that the truck 
would "lean on curves"* and "sway quite a bit" during off- 
the-road use (404). Mr. Conroy, not an occupant, also 
testified that the vehicle was unstable and top-heavy (495) 
The jury could have quite reasonably found that the clear 

* Mr. Lane aL:;o testified n a deposition upon oral 

fixaninat'on Ihut the vohi.de lo hvhI on curves i!35). 
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FOR NEW TRIAL 

weight of the evidence was that the truck was not top-heavy 
or unstable in on-the-road situations and that off-the-road 
use - produced a rougher side. It is significant that the 
testimony of five of seven of the above referred to specific 
situations of "instability" that related to off-the-road 
use. Had these men experienced specific instances of on- 
the-road instability, it is more than reasonable to infer 
that the men would have so testified. It is also reasonable 
to conclude that these men would have initiated a written 
complaint had they been of the view that the vehicle was not 
safe. This t hey did not do. 

10. It is difficult to assess the factors that 
played a role in the jury's assessment of the credibility 
of the above witnesses. Certain factors are apparent, how¬ 
ever. Mr. Lane obviously had an interest adverse to General 
Motors. Mr. Burlew obviously had interests adverse to 
General Motors: one, a fear of losing his job - a fear 
going back to February 4, 1970 which he expressed at the 
accident scene (304); two, an interest in removing what¬ 
ever blanket of guilt for Mr. Lane's injuries that may have 
burdened him. More evident that the above is the impeach¬ 
ment of Mr. Burlew's testimony. He testified that he was 
the driver assigned to the truck for six or eight days and 
had driven the vehicle on and off the road (189). No one 
in the crew had even seen him drive the vehicle on the road 
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before (391) (Greene); (412) (Leighton); (465) (Baugher); 
(1294) (Lane). Only Mr. Nichols had seen Mr. Burlew drive 
the vehicle off the road, and then only for a distance of 
50 to 100 feet (481). Only Mr. Conroy, the man responsible 
for putting Mr. Burlew in the driver's seat, saw him drive 
on the road, and, then only for short distances (501) . 

Mr. Conroy's credibility was certainly at issue - his 
interests paralleled Mr. Burlew's in one significant re¬ 
spect - responsibility for Mr. Lane's injuries. it was 
Mr. Conroy who put Mr. Burlew behind that wheel because of 
a union rule (503).* The credibility of the crew would 
also quite naturally be affected by their affinity with 
their fellow worker, Mr. Lane. Based upon all of these 
factors the jury could reasonably conclude that the vehicle 
had no history of serious instability. 


Testimony of Derwyn Severy 


i 


11. Mr. Severy, an expert called on plaintiffs' 
behalf who had experience in collision research, testified 
that there were two reasons for the less of control and roll 
over. One, he claimed that the width of the rear axle from 
outside tire to outside tire was narrower than the cor¬ 
responding width of the front axle thereby decreasing 


* 


Leighton, 
union rule 


the shop steward, testified that there was 
requiring the junior man to drive (2182). 


no 
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stability. Two, he claimed that the mounting of the Pitman 
boom aft of the rear axle was improper because it not only 
raised the vehicle's center of gravity enhancing the possi¬ 
bility of a tip over but also was an improper distribution 
of the weight of the boom on the truck (1094). fir. Severy’s 
opinions were subject to a strong attack on cross- 
examination and by way of direct evidence on the defendants' 
cases especially in the form of the testimony of Jack E. 
Stilwell and James Stannard Baker discuss* below. In any 
event, the clear weight of the evidence established that 
General Motors or Hendrickson bore no direct responsibility 
for the rear axle width, the placement of the boom or the 
center of gravity complained of. 

• Testimony of Jack E. Stilwell 

12. Mr. Stilwell testified as an expert and 
employee of Pitman. It was his opinion that it took approxi¬ 
mately the same force to unseat a 10.00 x 20.00 tire which 
was original equipment on the vehicle when it left General 
Motors and a flotation tire (1931). Mr. Stilwell also 
testified that the center of gravity of the vehicle was not 
too high (1962) , and that the weight distribution was within 
the recommended usage (1956). Mr. Stilwell's general opinior 
was that the vehicle was not unstable and, unlike Mr. Severy, 
Mr. Stilwell based his opinion on mathematical calculations. 
His qualifications and the precise basis for his opinions 
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were factors that the jury could have considered in 
evaluating his respective testimony vis-a-vis that of 
Mr. Severy. 

Testimony of James Stannard Baker 

13. Mr. Baker also testified as ar. expert for 
Pitman. He was uniquely well qualified to testify as an 
accident reconstruction expert. He testified that the 
accident was not caused by use of the flotation tires, or 
the alleged high center of gravity of the vehicle, or the 
narrower tread of the rear axle. It was his opinion that 
the accident was caused by an amplication of the brakes 
which caused the rear wheels to lock but not the front 
wheels. Under the snow and ice conditions present at the 
accident scene, the combination of circumstances caused 
the vehicle to go into an uncontrollable counterclockwise 
yaw. He further testified that any vehicle hitting the 
median curb with the forces present in this accident, namely, 
a 28,000 pound vehicle travelling 25 m.p.h. generating 
580,000 foot pounds of force, would have rolled over upon 
impact with the curb. Mr. Baker, unlike Mr. Severy, sup¬ 
ported his opinion with calculations and diagrams. With 
the use of models of the truck and the roadway, he was able 
to reconstruct and visually demonstrate his opinion of the 
precise operational mode of the truck from the time the 
brakes were applied up to the roll over. Mr. Baker's testi¬ 
mony clearly provided the jury with an evidentiary basis 
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for concluding that plaintiffs' claim of instability was 
invalid. 


The Flotation Tires and Their Mounting 

14. General Motors knew that Hendrickson was 
going to mount four flotation tires on the vehicle in place 
of the six 10.00 x 20.00 placed on the vehicle by General 
Motors. Mr. Severy testified that flotation tires were 
inferior to dual 10.00 x 20.00 tires, however, the clear 
weight of the evidence is to the contrary. Charles Small, 
chief engineer and long time employee of Hendrickson, -testi¬ 
fied that the use of such tires was common in the truck 
industry because Hendrickson, a reputable modifier of all 
makes of trucks, had done similar jobs many times (1604). 

Mr. Stilwell also testified that the flotation tires were 
adequate substitutes for 10.00 x 20.00 tires (1941) and 
Mr. Baker also testified that such tires were regularly 
used for off-the-road service (2117). It is also clear 
and reasonable to infer that the plaintiffs had no complaint 
against the flotation tires since they discontinued the 
action against Goodyear Tire and Rubber Company. From the 
above, the jury could have found that flotation tires were 
equivalent to 10.00 x 20.00 tires insofar as the stability 
and "tipability" of the vehicle were concerned. 
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15. The evidence as reflected in the testimony 

of Mr. Small, Hendrickson's documents and Pitman's documents 
also established that the rear tread of the vehicle was 
wider than the front when the vehicle v/as received by 
Pitman. Mr. Small testified that it is the practice of 
Hendrickson to mount the rear v.’heels to track as closely 

as possible the track of the front wheels (1585) . To sup¬ 
port the fact that this practice was followed here, Mr. 

Small identified a sketch showing the width of the front 
tread to be 94 3/8 inches (1585) and the Pitman receiving 
order established that the rear axle tread was 95 1/2 inches 
when the vehicle was received by it (1103). This clearly 
demonstrates that there was almost perfect tracking cf the 
front and rear wheels when the vehicle reached the hands of 
Pitman. Although pictures of the vehicle taken after the 
accident gave the appearance that the right rear wheels were 
located inboard of the 93 inch wide Pitman body (1590), the 
jury could clearly conclude on -the evidence that such a 
condition was created after the truck left the control of 
Hendrickson and General Motors. 

16. There was also seme dispute as to whether or 
not the rear flotation tires could have been mounted in 
reverse. This is significant because the difference in the 
mode of mounting can vary the rear tread by eleven inches. 

Mr. Severy testified that he was not familiar with such 
rims (1179), and that a different wheel would have to be 



860a 


AFFIDAVIT OF ROY L. REARDON IN OPPOSITION TO MOTION 

FOR NEW TRIAL 

used to effect such a change (1178, 1189). The plaintiffs 
produced two witnesses whose versions differed somewhat 
from Mr. Severy's. Mr. Reilly, a Jersey Central employee, 
and Mr. Cobb, a tire repairman, testified that different 
clamps were needed to mount the flotation tire in a reverse 
position (1917) (Reilly); (2202) (Cobb). Mr. Small and 
Mr. Stilwell disagreed with this testimony and testified 
that the rims were completely interchangeable (1860) , (1873) 
(Small); (1928) (Stilwell). Mr. Lyons, an engineer from 
Firestone Tire and Rubber Company and an expert on tires 
and rims of all types, testified that the same clamps are 

used whether the tires and rims were reversed or not (2235) . 

* 

The weight of the evidence supported Mr. Lyons' testimony. 
Furthermore, there was not one iota of evidence to support 
the conclusion that the tires were mounted inboard or 
reversed at Hendrickson or General Motors. 

The Mounting of the Boom 

17. General Motors knew that the truck was going 
to be used for utility work and that Jersey Central was 
going to be the ultimate buyer. However, General Motors 
did not know that a boom was going to be mounted on the 
chassis nor was it advised of the placement of the boom. 

The testimony of Mr. Dietz, Mr. De Midowitz and Mr. Coons 
confirms this (139) (Dietz); (571-72) (De Midowitz); (1324) 






861a 


AFFIDAVIT OF ROY L. REARDON IN OPPOSITION TO MOTION 

FOR NEW TRIAL 

(Coons). All that General Motors knew was that the vehicle 
was to have a gross vehicle weight of 30,000 to 32,000 
pounds and would be used in on and off-the-road situations. 
The vehicle did have such a gross vehicle weight. Ac¬ 
cordingly, the weight of the evidence establishes that 
General Motors bore no responsibility for the mounting of 
the boom. 

* * * 
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DAVID LAMB nd NARY 


- against - 


Platatiffs. 


I O NM11 AL HONORS CORPORATION, A.B. 

1 CSAHCt 00. an4 FSTNAM M ANUFAC TU R ING 
i 00., a DlvifldB Ihsrsof (Barala 
Msferred to as Fltaan) and OOOOYBAR 
i TIBS • RUBBER COMPANY, 

! Defendants. 


plaznvzvvs* am 

AFFIDAVIT 
71 CIV 9SS (*.».} 


STATS OF NSW YORK ) 


COUNTY or MBM YORK) 

NORRIS HIRSCHHORN, being duly sworn, dapoaas and aayst 
That ha la tha attomay for plaintiffs and subnits 
This affidavit in raply to dafandants' ansvariug affidavits. 

Defendant Oanaral Motors' mtti' vit in opposition to 
sotting asida tha vardiot andar Rulo 59 of tha F.R.C.P., arguas 


t SS.i 


I to omnsi aattsrs not baing urgad by plaintiffs and sidastaps 

' 

'hho basic issas as to whether the jury was so confused as to re- 

Rha granting of a new trial, in this case of undisputed fact a. 


This aost important subject (i.a. Jury confusion), oslttad 
j;in Oanaral Motors' papers in its attenpt to defeat this application 
'll* raflooted by tha jurors' Inquiry put to th« Court Just before 


to wltv 
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"Your Honor. I wonder If wo oould • 


with you privately about something wo aro 




ou sold 


and It may bring the wholo thing to a 
oonolualoo., . ** (underscoring oura), 
and wkllo tin Court dirootod their roouoat to bo writtan 


by further instructions, the jnroro fallod to follow that dlroctl 


and inn toad, ma«o tboir own lntsrpratatlsn of tba law. 


Was tho intorpratatlon tho jury v 


, in tholr con¬ 


fusion to undoratand and proporly apply tho Court's charge and tho j 

i 

• } 

law contained thoroin, on tho subjoat of tho safety non burst 

!latch and/or tho door popping open and both of those factors', 
relating to plaintiff's cause of action based on crashworthiness 
(l.e. enhanced injuries)? Did tho jurors need help in proporly 

{ 

land adequately differentiating between the law on design defect 

j 

and crashworthiness, so that they oould differentiate the two 
causes of action adequately and then eoaply with the law given to 


then in the charge? Would the interpretation that oould have been : 

•I j 

furnished in response to their inquiry, but was never allowed to 

: 

be answered by the jury, so able to influence the opinion of at 

I; 

Jleast one or nore of the jurors? 

*1 a ' 

Furthermore, when it Is rscelled that ths jury asked in m 

jprior question in writing, which it did allow the Court to answer 

i! 

jand which on its very face was a mieooaeeption. (i.e. "Did anyone 

I 

testify why ssfsty non burst looks wars not used on trucks in 
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jlJw (June 2, 19(7) ? Court Exhibit 2 - a matter not basic nor In 
iiasiM), wo can understand and more readily bos that tha jurors 
wars basically misleading themselves as wall as Court and counsel 
ultimately* to tha prejudice of tha plaintiffs. Saa &ARMBTT v. 
LOVE, 294 F.2d 5S5. [ MOTE » By 1 safaty non burst lock’ is uaant 

r 

the design and layout of tha striker plats and looking mecnansia 

%tbldb lntarnslly anoapeulebes ana another and not naoasaarily a 


jSafaty button on tha door sill*) 

;| insofar as plaintiffs' thaorias of liability ara concerned, 

Oanaral Motors aithar overlooks or is confused and niatakan about 

i! 

plaintiffs' oavisa of aotisn basad upon tha 'saoond aooidant' or 
•enhanced injuries' oonoept, otherwise known under strict liability 
t law as tha doctrine of crashworthiness. Mo recognition is shown 
about the laws of crashworthiness by General Motors in proper 
context* which deals with plaintiff Lane's enhanced injuries 
caused by the deor popping open* since Oenaral Motors attempts 
Ijto aerac plaintiff's two causes of action into one oauaa of action,j 

a total inaccuracy. 

It in truth General Motora has difficulty in understand- j 

t* 

l! inc the theories of liability involved in this case with such 
Complicated issues* what can be said about tha jury' s mis under- 

I 

standing and confusion? 

the doctrine of crashworthiness, dasling with tha j 
defective design of the door locking system and its contributing 
to the 'second accident', so to speak* the issue la not what 


( 
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It. but 


turie*. General Motor* 


r 

papers are only concerned about what caused tne accident and to 
were tho jurors in their confusioni 

i . 1 

Now, replying epeeifically to defendant 'General Moo tor* j 

i 

paper* in opposition to setting aside the jurors' verdict, the 

i[ 

{following can be statedt | 

(a) General Motors' statement and argument in the j 

I 

Memorandum of law that 11 days expired after the verdict was 
bandered at oonolusion of the trial, to indicate that plaintiff^ 

Ijriolated some Rule, is erroneous. Rule 59 (b) of the F.A.C.P. 
expressly states that a motion for a new trial shall be served not 
;p.eter than ten (10) days after the entry of judgment and the judg- • 

l 

•bent was entered on March 20, 1964, the motion paffers were served 

I ! 

and filed on March 29, 19C4, in the ten days as prescribed by the ! 

* • 

Rules, the motion is timely and the statement by defendant General 
Motors is erroneous. 

!• I 

(b) general Meters argue* against plaintiffs' portion 
of »i>* motion lolling with Reis 50 of the F.R.C.P., which deponent 
withdrew seme five (5) deye or more before the General Motors 
affidavit wee served and filed (i.e. General Motors attorney James i 

|| 

|)Barrett was apeeifieally so informed, es wea erne of the Court's 

I ■ 

law assistants, by telephone). Why do thsy discuss what is not 


in issue? 


(a) In response to the repented statement* that the 
Involved truck functioned without ae accident on and off the road 
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for SOM 2*S/4 years preceding the day of tha accident iavolvod 
herein, if the vardiot had boon la favor of tho plaintiff* defendant 
OtBaral Motors could not have soundly argued thoroaftar that thraa 
yaars of uaa without an aooidsnt (on tha road or off tha road)* 
would naka tha involved door a good or sound door or that tha mars 
paMagu of »«■» cuts off tto aanuiaotuxar's liability for a 

, t 

iidofaotivaly dasignad product# 8aa PRYOR v. tfR C# MOORfc c-O.-tP## 

lj 2C2 F.2d 473 - 13 yaars safa uaa of an oil darrick did not fera- 
|j ! 

ij olaaa suit for parsanal injur las against tha nanufaoturar of tha j 

!• .i 

ijdarriokf CITY Of BRADY* WIM v. FXMXLKA, 400 F.2d 332 - 28 yaars ! 
aafa uaa of transmission linos nevertheless prasantad a valid lssu^ 

Hmm whan an accidant aocurrad far tha firs if 
ftart INgBRMAfZOMAL DERRICK « BQUZPMVT CO. V. CROIX* 


|| 241 F.2d 218 - aavan yaars safa uaa of an oil darriak which was 
ji dafaotiva did not praaluda a plaintiff's verdict; TUCKRR v. QUIT 

II 

'! CRASB • SHOVBL CORF., - nina yaars safa uaa of a boom on a crane 

II 

' did not praaluda a plaintiff's vurdlet whan tha booa o?!lapsed; 
FREDERICKS V. AM1RICAB KXFORT LZRRS* 227 F.2d 430 - 2-1/2 yaars 
safa uaa of a skid iron support of a stavudora did not pracluda a 
plaintiff's va r diot whan a da fast cans ad an aocidant tbandari 
■IU v. 08VAOLZ* 201 P.2d 1-18 yaars safa uaa of a parsh railing 
did not pracluda a plaintiff's vardiot whan tha railing was proved 
to be dafaotiva whan it oollapsed; MICKLE v. BLACXMOM, 232 8.C. 
202* 186 8.B. 2d 173, (prominent products liability oasa) wherein 
dafactive design and aispositinned salector knob having 13 yaars 
safe use didn't prevent verdict for plaintiff fron being sustained 
upon appeal in a vehicular accident case. _ 
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(d) Defendant General Motors complete dismission dealing 
with tho involved door popping open, permitting plaintiff David 

i 

Lana to ba ejected, whan tha right raar tire struck tha oaatar 
islaud curb, ia in contradiotion to tha avidanea in this caaa 
because eyewitness Laighton at P. 3tl of tha trial raoord taati- 
fiad that "...tha front of tha truck juapad tha curb on tha median 
and the door earns open, popped open..." and tha plaintiff testi¬ 
fied at P. 906 of tha trial raoord ”...w* ware going up over tha 
divider, tha door popped open...", both and/or either merelam 
indicating tha door popped open before tha right raar tire struck 
the island curb because after all, each one of tha front tires 
struck tha island curb and kinetic energy was released at tha tine 
a vary misleading and oonfusing subject of technicalities, which 
ware not only over and above tha heads of tha jurors, but quite 
frankly, tha attorneys as wall. Stated another way, tha testimony 
was and is that whan tha front tires of tha involved truek hit 
tha canter island curb, at about and almost i Mediately thereof tori, 
tha door popped open, which was before the right rear tire hit the 


However, even if it is assumed arguendo that the door 
popped open at or about the time the right raar tire struck the 

; center island curbing and substantial damage was done to General 

j 

I Motors' chassis, we still don't know whether that damage was inflijsted 

;! 

, when the truck completely rolled over end hit the ground. Hut, 
thing we do knew, is that the door improperly popped opam wham it 
aheuld not have, at and about the time the front of tho truek end 
its heels struck the curb, the eyewitnesses oonfirm it end any 
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if •Xpert's opinion to tho contrary htn little or any wleght or 
jprobity on that subject, booauao it ia jest their guess as against j 
''what was saan and experienced by tha nan at the soaae of the j 

l 

j aocidaat. 

(a) Whan General Motors writes in opposition to this i 
application that it was not rasponsMLa -for tha right rear axle 

j 

and tire configuration depicted in various photographs admitted 
into evidence at the ttial, it overlooks the fact that Hendrickson's 
acta and/or failures to not were food to be its responsibility as 1 

t 

the law of the case, that photographs taken by defendant Pitman 
<itself clearly shows that the rear tires on the truck delivered 

i 

| to plaintiff Lane's employer, Jersey Central Power t Light Cm,, 
j were inboard and co n ceded as certainly wro n g by General Motors own 

witness, Mr. Small, Chief Engineer for Headriokaon and if one 

i I 

ii picture can speak a thousand words, it has done so. (Plaintiffs' 

j 

| Inhibit 112 in Svidenee.) 

(f) General Motors characterisation that its engineer 

l 

| Forrester (see page It of opposing counsel Reardon's affidavit), 

| testified that ia his opinion "...the door was caused to open by... 

) 

j the inadvertent action of an unbelted occupant as he was thrown 

j ! 

! about the oab..." If that is so, although all the testimony was j 

ij I 

I to the contrary, such testimony invokes liability against defendant 

!, General Motors as well, because in an article written in the 

i ' 

I General Motors Bngineering Journal, May-June 19S4, Volume L, No. 6^ 

|! authored by Mr. James Leslie of the Fisher Body Division of 
Bsc oral Meters, a statement is made at P. 21, as follows* 
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"The latch must be strong enough to 

i 

withstand the weight of the occupants 

being thrown against the door.” j 

i 

Can one imagine the weight of one man being thrown 

i 

against the door permitting such a design of door lock to open, 
aa being a safe door lock, where the t.ruck involved weighed some 
30,000 pounds and cost approximately $35,000.00. 

* * * 













wfchiA 



admitted thi» 


ifo K 



^(CiujCcer- 'f -feo'ftttf 


h-*r «*» H * e4 ** 


2SS 1 ,. . c ^r ^ P/T~i/? 





